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Lawrence M. Noble, Esquire e
Office of General Counsel &é
Federal Election Commission
999 E St.,, N.W.
6th Floor

Washington, D.C. 20463

RE: MUR 4544
Clinton/Gore ‘96 Primary Committee, Inc. and Joan Pollitt, as treasurer

Dear Mr. Noble:

This is the response of the Clinton/Gore ‘96 Primary Committee (the “Committee™) and Joan
Pollitt, as Treasurer, to the complaint filed in the above-captioned MUR. As more fully explained
below, the Committee respectfully requests that the Federal Election Commission (the
“Commission” or “FEC”) find no reason to believe that any violation of the Federal Election
Campaign Act of 1971 (the “Act”) (2 U.S.C. § 431 et seq.) as amended, occurred and close this
matter,

Statement of the Case

Complainant filed with the Commission a two paragraph “complaint” containing no
references to the Committee and no description of any facts constituting a violation of the Act. The
sole reference in the complaint is an oblique reference that all statements made by Ann McBride,
President of Common Cause, at a news conference on October 9, 1996 are true.! Complainant

_ provides no other facts of her own knowledge or personal belief.’

While Common Cause has previously sought and been denied Department of
Justice action on the matters discussed at this press conference, the Committee has
not been notified of a similar Common Cause complaint at the Commission.

A clear reading of this complaint plainly indicates that it is the actions of the
Commission, rather than of the Committee, which are being complained of.
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The Commission failed to notify the Committee of the complaint within five days after
receipt, thus, the complaint is defective under 2 U.S.C. § 437(g)(a)(1). The United States Code
specifically requires that the Commission notify, in writing, and within five days, any person alleged
in the complaint to have committed a violation. 2 U.S.C. § 437(g)(a)(1). The Commission’s stamp
of receipt indicates that it was received on November 1, 1996, however, the Committee was not
notified of the complaint until July 29, 1997--exceeding the statutory requirement by 266 days.
Since the Commission failed to comply with the law, this complaint is defective and should be
dismissed.

1L

The Commission’s regulations require a complaint, in order to be valid, to provide a “clear
and congise recitation of the facts which describe a violation of a statute or regulation over which the
Commission has jurisdiction.....” 11 C.F.R. § 111.4(d)(3). The complaint in this matter does not
satisfy this requirement because it fails to provide any facts which might constitute a violation of
FECA or any FEC regulations.

The regulations provide that a complaint does not need to be based on personal knowledge
but should be accompanied by identification of the source of information which gives rise to the
complainant’s belief in such statements. 11 C.F.R. § 111.4(d) (2). However, the source of
information cannot be the sole basis of the complaint. The complainant must identify within the
complaint the alleged violations of law. Where, as in the present case, there are no facts or
allegations constituting a violation of law, the complaint is deficient and should be dismissed.’

The complaint is completely devoid of any facts.! Complainant fails to state any claim which
violates FECA or any FEC regulation. The complaint merely claims that the statements made by
Ann McBride of Common Cause (in her October 9, 1996 press conference) should be investigated,
without reciting any facts or describing any violation, as is required by the Commission’s regulations.
Amid the unrelated information within the complaint regarding the efficacy of the Commission and
need for truth, there are no factual allegations which even suggest a possible violation of law.

The Committee cannot properly prepare a response to facts or allegations which have never

3 A complaint must be based on factual allegations found within the four corners of
the complaint itself.

Not one mention of Clinton/Gore ‘96 is made in the complaint.
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been expressed. The absence of any specific allegation makes it impossible for the Committee to
provide a meaningful response because in fact there is nothing to respond to. Therefore, the
Committee is denied the opportunity to effectively demonstrate that no action should be taken, as
provided in 2 U.S.C. § 437g(a)(1).

Accordingly, the complaint fails to provide “a clear and concise recitation” of the facts which
constitute a violation of FECA or FEC regulations.” Merely stating that the Commission should
investigate Ms. McBride’s allegations without identifying what, if any, violation has occurred is
insufficient grounds to constitute a valid complaint under 11 C.F.R. § 111.4(d)(3), and this matter
should be dismissed.

IIL.

While it is the Committee’s position that the complaint is invalid, to the extent that the FEC
construes the complaint otherwise, we incorporate by reference our response to MUR 4407 filed with
the Commission on August 19, 1996. The issues discussed by Ms. McBride are addressed therein,
and a copy is attached to this response (See attachment 1). In addition, a copy of the Department of
Justice response to Ms. McBridc’s allegations is also incorporated and attached hereto (See
attachment 2). For the reasons stated in both of those documents, this complaint should be
immediately dismissed.

Conclusion

The Commission failed to notify the Committee of the complaint within five days of receipt,
thus the complaint should be dismissed. Moreover, the complaint is deficient for failing to state any
activity which violates a provision of the Act or the regulations. Accordingly, the Commiittee
respectfully requests that the Commission find no reason to believe that any violation of the Act or of
the Commission’s regulations occurred with respect to the actions taken by the Committee.

Sincerely,
D YT i fu ool
Lyf Utrecht, Esquire Eric F. Kleinfeld, Eﬂquire
General Counsel Chief Counse!
Clintor/Gore ‘96 General Committee, Inc. Clinton/Gore ‘95 General Committee, Inc.
Attachments
> In accordance with 11 C.F.R. § 111.5 (b), the Commission should have

immediately notified all parties involved that no action should be taken on the
basis of the complaint for failure to comply with the requirements of 11 C.F.R. §
111.4(d)(3).
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AND JOAN POLLITT, )y :
AS TREASURER )y .
RESPONSE TQ COMPLAINT

I. INTRODUCTION

This is the Response of the Clinton/Gore *96 Primary Committee, Inc. (the “Committee™)
and Joan Pollitt, as Treasurer, to the complaint filed by the Dole for President Committee (the
“Complainant” or “Dole Committee™) and designated by the Federal Election Commission (the
“FEC” or “Commission”) as Matter Under Review (“MUR’™) 4407. As fully demonstrated
below, the Dole Committee’s politically motivated complaint is factually and legally insufficient
to be considered, absolutely devoid of any evidence or support, and should be dismissed by the
Commission forthwith. In addition, the material submitted below will demonstrate conclusively -
that the Commission should find no reason to believe that the Committee has violated any
provision of the Federal Election Campaign Act of 1971, as amended, 2 U.S.C. 431 ¢t. seq. (the

“Act” or “FECA™).
II. FACTUAL BACKGROUND

On July 15, 1996, the Committee received a complaint filed by the Dole Committee,
supported solely by excerpts from The Choice, a book authored by Bob Woodward, alleging that
the Committee had exceeded the expenditure limit set forth at 2 U.S.C. § 441a(b). Specifically,
the Dole Committee alleges that a series of television advertisements paid for by the Democratic
National Committee (the “DNC™) were “personally directed and controlled” by President
Clinton, and solely because of that one alleged “fact”, the value of the ads should be added to the
Committee’s spending. Without identifying a single advertisement and without any other
support, the Dole Committee arbitrarily values the DNC ads at $25 million.



UI. DISCUSSION

A. The Dole Complaint Is Legally Insufficient As a Matter Of Law And Is
Completely Devoid Of Any Factual Support, Compelling Its Immediate Dismissal.

The Commission’s regulations require a comiplaint, in order to be valid, to provide a
“clear and concise recitation of the facts which describe a violation of a statute or regulation over _
which the Commission has jurisdiction....” 11 C.F.R. § 111.4(d)(3). The Dole complaint does
not satisfy this requirement because it fails to provide any facts which might constitute a
violation of FECA or any FEC regulations.

The Dole Committee complaint is so devoid of facts it only alleges two - - (1) that
President Clinton “personally directed and controlled from the White House” several DNC
television advertisement campaigns and (2) that the ads cost $25 million Complaint at 1-2,
However, these are, in actuality, unsupported assertions made by complainant and not facts upon
which a complaint can be based. Nor can this Committee possible prepare and submit an
adequate response in light of the paucity of factual material in the complaint. To which ads is the
Dole Committee referring? When did they air? How was the $25 million cost derived? The
complaint neither identifies nor describes any text of the advertisements at issue or whenthe
advertisements were shown. In the absence of these key facts, this Committee is clearly left to
guess as to what the complainant is referring.

In addition, the Dole complaint provides absolutely no facts as to how the President
impermissibly “controlled” advertisements or on what date such events occurred, nor does it
explain why “control,” even if it existed, would constitute a violation. The complaint merely
states that President Clinton “personally directed and controlled from the White House several ad
campaigns that were paid for by the DNC.” Complaint at 2. !

The two simple facts alleged by the Dole Committee do not describe a violation of the
Act. Even if the Committee were to concede their truthfulness -- which it does not -- the DNC
could certainly spend $25 million on television advertisements, outside the limitations of 2

1As more fully explained herein, presumably, the Dole Committee means “coordination”
when it alleges control, since nothing in the Act or the Commission’s regulations pertains to
“control”. Most importantly for this analysis is the fact that nothing in the Act, regulations or the
Commission’s Advisory Opinions requires coordinated party expenditures or generic party
expenditures, whether or not coordinated, to be subsumed into a presidential candidate’s
spending limit or somehow converted into an obligation of that candidate’s principal campaign

committee,




U.S.C. § 441a(d) as long as the appropriate legal standard as to content of the ads is met. No
where does the compiainant even aliege that the ads contained any sort of electioneering
message. Unquestionably, and as more fully explained below, the absence of an allegation of
electioneering leaves the complaint totally devoid of any allegation of a violation of the Act.-
R

Accordingly, contrary to the explicit requirements of 11 C.F.R. § 111.4(d)(3), the Dole
complaint fails to provide “a clear and concise recitation” of the facts which constitute a
violation of FECA or FEC regulations. The Dole Committee is alleging an expenditure limit
violation but without, at minimum, providing the basic facts of how and when a violation '
occurred. Even if the complaint’s vague descriptions of meetings were true -- there would be no -
violation of the Act. Merely stating that a FECA violation occurred without providing more
specific facts regarding an actual occurrence of a violation is insufficient to constitute a valid
FEC complaint under 11 C.F.R. § 111.4(d)(3), and this matter should be dismissed.

The Dole Committeé’s allegations are based solely on excerpts from Bob Woodward’s
book, The Choice. Complaint at 1, 3. However, this reliance on the Woodward book as a basis
for an FEC complaint is inadequate and misguided. Mr. Woodward has no personal knowledge
of any meetings in which television advertisement scripts were ever discussed or reviewed by : -
President Clinton. He merely reconstructed'what he thought to have occurred. In no way can
Woodward’s reporting be considered a truthful and accurate representation of events and

conversations.?

Mr. Woodward even admits his own limitations on discovering the facts for his book. In
a chapter titled “a Note to Readers,” Woodward writes: “this [book] is the best version of the
story I could write based on the information available to me.” Bob Woodward, The Choice 1i
(1996). By his own language the author admits that he is telling a “story” and that this is simply
one version of the story. It may not be the only version, and it may not be the correct or accurate
version, but is the Woodward version. Most compelling, however, is Woodward’s subtle
admission that he did not have all information, but just certain “available” information. Id.

Thus, the Dole complaint is wholly based on Mr. Woodward’s own version and
interpretation of events and conversations in which he did not personally participate or witness.
At least one similar account has been held to be an insufficient basis for the Commission to make

a finding. Federal Election Commission v. GOPAC, 917 F. Supp. 851, 864 (D.D.C. 1996). To

allow this insufficient complaint to proceed would indeed be a violation of the “letter and spirit”

2Attached to this response is a copy of a letter from General Counsel Lawrence M. Noble
to the Washington Post taking issue with certain inaccurate statements in Woodward’s book.




of 11 C.F.R. § 111.4. The Commission should not allow a complaint based on such “third-hand”
reporting as probative nor as sufficient enough evidence that this Committee has committed a
FECA violation. For these reasons, the Commission must find the Dole complaint, in its present
form, invalid under 11 CF.R. § 111.4. ‘ :

»

B. Prior FEC Advisory Opinions Were Relied Upon By The DNC And Compel
Dismissal Of The Complaint.

Even if the Commission determines that the inadequate complaint filed by the Dole '
Committee is sufficient to further consider this matter, the complaint must still be dismissed on
the grounds that the DNC relied upon prior Commission Advisory Opinions (“AQ™s) that are
identical in all material respects to the facts herein. Pursuant to 2 U.S.C. § 437f (c) --

(1) Any advisory opinion rendered by the Commission under subsection (a) of this
section may be relied upon by: . ..
(B) Any person involved in any specific transaction or activity which
indistinguishable in all its material aspects from the transaction or activity with
respect to which such advisory opinion is rendered.

(2) Notwithstanding any other provision of law, any person who relies upon any

provision or finding of an advisory opinion . . .and who acts in good faith in accordance
with the provision and findings of that advisory opinion shall not, as a result of any such-
act, be subject to any sanction provided by this Act . . .

See also 11 C.F.R. § 112.5. In undertaking its ad campaign, the DNC unquestionably relied
upon a prior FEC AQ, 1985-14, in which the Commission advised, in key part, that proposed
party committee expenditures for television advertisements, including those without an
electioneering message or an exhortation to vote for that party, “will not be subject to the Act’s
limitations.” Fed. Election Campaign Finance Guide (CCH) §5819. The Commission concluded
that such advertisements would not be subject specifically to the limits of 2 U.S.C. § 441a(d),
regardless of whether the ads were viewed by prospective voters of the party’s candidates. To
the contrary, according to the Commission, the limits of 2 U.S.C. § 441a(d) would apply only
where an advertisement (1) depicted a clearly identified candidate and (2) conveyed an
electioneering message.

The facts, in particular the advertisements, herein are materially indistinguishable from
the ads considered by the Commission in AQ 1985-14, Whereas the texts included as part of the
AO covered three issues, the economy, the farm crisis and the oil industry, similarly, the DNC
ads of concern here cover a variety of issues, including the budget, Medicare, education, crime,
and the environment. Even more importantly, some of the ads considered by the Commission in
the AO contained the closing phrase “Vote Democratic™. [d, None of the DNC ads at issue
contain such a phrase or any exhortation to vote, clearly making the DNC issue ads one step
further removed from the electioneering message required by the FEC for application of 2 U.S.C.
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§ 441a(d).

Advisory Opinion 1995-25 was similarly relied upon by the DNC and lends additional
protection to the Comunittee. Fed. Election Campaign Finance Guide (CCH) §6162. In that AQ,
the Commission considered the texts of three ads, one on the Balanced Budget Amendment and
two on Medicare, one of which mentioned President Clinton’s name six times without a single
reference to an election. [d. The Commission explicitly recognized that party committees may
make expenditures for what the Commission called legislative advocacy media advertisements”,
which would not be subject to the limits of 2 U.S.C. § 441a(d), unless the test contained in AO
1985-14 was satisfied. Fed. Election Campaign Finance Guide (CCH) § 6162. Such legislative "
advocacy media advertisements were distinguishable by the Commission in AO 1995-25 for
focusing on “national legislative activity” and promoting the party. I, The Commission stated
that “[a]dvocacy of the party’s legislative agenda is one aspect of building or promating support
for the party that will carry it forward to its future election campaigns.” Id,

A review of the texts of the DNC's legislative advocacy ad at issue here reveals that these
ads are materially indistinguishable from the ads considered by the Commission in AO 1995-25.
The clear unmistakable language of the texts relates in their entirety (o national legislative
activity. Similarly, the DNC ads simply cannot be materially distinguished from the 1985-14 ads
in order to find an electioneering message. A comparison of the texts demonstrates there are no
real differences. As a result of the DNC’s reliance on this AO, the Committee must be protected
from any sanction or adverse action under the Act. Accordingly, the Commission is precluded . -
from finding reason to believe that any violdtion of the Act has occurred, and, instead, consistent -
with 2 U.S.C. § 437g, the Commission is compelled to dismiss the complaint.

C. The DNC Legislative Advocacy Ads Lack Express Advocacy, Lack
Electioneering and Fall Qutside the Commission’s Jurisdiction, Including the Limitatious

of 2 U.S.C. § 441a(b) and (d).

As demonstrated below, none of the DNC advertisements contain express advocacy, or
even, at a minimum, electioneering. In the absence of such a message, there is simply no legal
basis for the costs of the ads to be applied to the limitations at 2 U.S.C. § 441a(b) or (d).

If the Commission were to accept that the Dole Committee complaint contains a
sufficient allegation that certain unidentified DNC television advertisements are subject to the
Act’s limitations on coordinated party expenditures at 2 U.S.C. § 441a(d), it must then determine
the appropriate standard to use in analyzing the texts of the ads. The appropriate standard is that
found in the Commission’s regulations at 11 C.F.R. § 100.22(a), and, applying that standard to
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the ads in questions, it can clearly be determined that the costs thereof are not subject to the
limits of 2 U.S.C. § 441a(d), because none of the ads expressly advocated the election or defeat

of any clearly identified candidate,
The Commission regulations, at § 100.22, define expressly advocating as :54

any communication that - (a) Uses phrases such as “vote for the President,” re-
elect your Congressman,” “support the Democratic nominee,” “cast your ballot
for the Republican challenger for U.S. Senate in Georgia,” “Smith for Congress,” .
“Bill McKay in ‘94,” “vote Pro-Life” or “vote Pro-Choice™ accompanied by a -
listing of clearly identified candidates described as Pro-Life or Pro-Choice, “vote
against Old Hickory,” “defeat” accompanied by a picture of one or more
candidate(s), “reject the incumbent,” or communications of campaign slogan(s) or
individual word(s), which in context can have no other reasonable meaning than
to urge the election or defeat of one or more clearly identified candidate(s), such
as posters, bumper stickers, advertisements, etc. which say “Nixen’s the One,”
“Carter *76,” “Reagan/Bush” or “Mondale!”

(b) When read as a whole, and with limited reference to external events, such as
the proximity to the election, could only be interpreted by a reasonable person as
containing advocacy of the election or defeat of one or more clearly identified
candidate(s) because - (1)} The electoral portion of the communications is
unmistakable, unambiguous, and suggestive of only one meaning; and (2)
Reasonable minds could not differ as to whether it encourages actions to elect or
defeat one or more clearly identified candidate(s) or encourages some other kind

of action.

11 C.F.R. § 100.22. In light of the recent ruling in 1blican Fe . A
Committee v, Federal Election Commission, No. 95-489 (demded June 26, 1996) parw

communications should be subject to the Acts limitations only when the communications contain
express advocacy. In order to avoid unconstitutional vagueness and overbreadth, 2 U.S.C. §
441a(d) must be construed to apply only to those coordinated party communications that contain

express advocacy. Colorado Republican, No. 95-489.

However, section 100.22, the Commission’s definition of “express advocacy” goes
beyond the Buckley decision and is, in fact, a codification of both Buckley v, Valeo, 424 U.S. 1,
44 n. 52 (1976), in subsection {a) and Federal Election Commission v. Furgatch, 807 F.2d 857,
865 (9th Cir. 1987), gert. denied, 484 U.S. 850 (1987) in subsection (b). Few courts have
accepted the application of the Furgatch definition of express advocacy. In fact, in Maine Right
to Life v, Federal Election Commission, 914 F. Supp. 8, 13 (D. Me. 1996), the district court
invalidated 11 C.F.R. § 100.22(b) as beyond the power of the FEC and ruled that only the
specific words such as those listed in subsection (a) constitute express advocacy.



At least two additional courts have limited the express advocacy standard to that

contained in 11 C.F.R. § 110.22(a). In Eederal Election Commission v. Christian Action
Network (“CAN"), the court held that

the only expenditures subject to the statutory prohibition are those that “expressly
advocate” the election or defeat of a clearly identified candidate . . . by the use of such
words as “vote for,” “elect,” “support,” “cast your ballot for,” “Smith for Congress,”

*‘vote against,” “defeat,” and “reject,” . .

R

-

894 F. Supp. 946, 951 (W.D.Va, 1993) aff'd, 1996 WL 431996 (4th Cir.). See also, Federal
Election Commission v. Survival Education Fund, 65 F.3d 285 (2d Cir. 1995).

Accordingly, the correct standard is that found in 11 C.F.R. § 100.22(a), the “specific
words” test.

express advocagy '

When analyzing the specific words in the text of a communication to determine whether
express advocacy is present, the Commission may only look for and at the specific words
themselves, j.e,, the “four corners” of the communication. The Supreme Court’s decision in
Buckley does not permit a judicial inquiry beyond the words used in a television advertisement.: -
Additionally, “courts generally have been disinclined to entertain arguments made by the
Commission that focus oa anything other than the actual language used in the advertisement.”
CAN, 894 F. Supp. at 958.°

Examination of the "four corners” and the specific words of the DNC television
advertisements can lead only to the conclusion that the advertisements are not express advocacy
under 11 C.F.R. §100.22. None of the advertisements expressly advocate the election or defeat
of any candidate under the specific words test adopted by the courts in CAN, Mains Right to Life

or Survival Education Fund.

The advertisements do not contain pointed exhortations to vote for or against particular

? “[M]essages conveyed by imagery are susceptible to even greater misinterpretation than
those that are conveyed by the written or spoken word. Consequently, if courts were to begin
considering the images created by a communication to determine if a call to electoral action was
present, the likelihood that protected speech would be chilled would be far greater. . . . To
expand the express advocacy standard enunciated in Buckley [to include an analysis of the
imagery of an advertisement] would be to render the standard meaningless. Such an expansion
of the judicial inquiry would open the very Pandora’s Box which the Supreme Court consciously

sought to keep closed.” CAN, 894 F. Supp. at 958.
' 7



persons. The advertisements are devoid of any language that directly exhort the public to vote.
Even the few references to the Republican congressional leadership or other unambiguous
references to the identity of particular candidates do not contain the required specific words.*
The language of the DNC television advertisements educated viewers on legislative issues. The
advertisements informed the public on the likely results of the legislative agenda of the M
Republican Congress and contrasted it with President’s policies.

Nowhere in the advertisements were viewers asked to vote for or against any candidate,
None of the advertisements requested any immediate action of the viewers.* No election was
ever mentioned during the advertisements. Instead, viewers were presented with the President’s
positions and accomplishments on legislative issues such as Medicare, Medicaid, education,
environment, welfare reform, Social Security, and a balanced budget. Viewers were told that the
Administration’s accomplishments and the President’s plans sharply contrasted with some of the
positions held and actions taken by the Republican Congress. The DNC advertisements
represent the very type of issue advocacy the Buckley Court sought to exempt from
governmental regulation.’

Accordingly, in the absence of express advocacy, there is no legal basis to apply the costs
of the ads to 2 U.S.C. § 441a(b) or (d).

Even accepting the broader interpretation of express advocacy as contained in 11 C.F.R.
§100.22(b), L., the “reasonable minds could differ” test, all of the DNC ads fall short of express
advocacy. Reasonable minds could certainly not dispute what the DNC’s advertisements urged
the viewers to do - pothing. The advertisements make no appeals for the viewer to vote, call
anyone, or do anything. The advertisements merely provide facts about legislative issues that by
their nature invoke the names of certain politicians. They do not provide explicit directives to

‘See CAN, 894 F. Supp. at 959 (advertisements are not express advocacy even though
candidates were clearly identified).

SSee NOW, 713 F. Supp. at 435 (finding that mailings were not express advocacy because
NOW did not go beyond issue discussion to express advocacy; it merely attempted to make its

views known).

SSee also CAN, 894 F. Supp. at 953 (holding that CAN television advertisements that
ran days before the 1992 presidential election and presented the Democratic presidential and vice
presidential candidates’ views on homosexual rights were not express advocacy)
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vote against these politicians.”

For example, the one ad cited in the Woodward excerpts, “Slash” mentions no candidates
by name and contains no exhortation. The plain language of “Slash” addresses the budget and
specifically, reductions in the budget. The President’s plan is mentioned, because the ad is ahput
the plan. Even the Woodward book itself, although relying on an apparently fictional anecdote,
describes clearly the relationships between “Slash” and the then-ongoing budget negotiations.
The Choice p. 354. If this ad is to be considered unmistakable and suggestive of only one
meaning, then that meaning is related to legislation rather than to an election.

Complainant’s unsupported claim that the advertising campaign was controlled by the

President is meaningless and does not change the conclusions to be drawn under 11 CF.R. §
" 100.22. Nothing in the Act, Comunission regulations or court cases makes “control” a relevant

i factor. Presumably, complainant means “coordination” when it states “control”. Yet, such a
statement simply highlights complainant’s misunderstanding or misstatement of the correct
standard. Coordination is irrelevant to the application of section 2 U.S.C. § 441a(d) - content is
£ controlling. The candidate is presumed to be coordinating with his or her party s expenditures,
whether or not that meets t.hc standards set forth herein.

- Moreover, complamant suggests that coordination is the standard for whether an
expenditure should be applied to the Committee’s own base primary expenditure limit of
$30,910,000. This suggestion is not worthy of Commission consideration for it would render the -
very essence of 2 U.S.C. § 441a(d) meanmgfess Never has the Commission declared, nor does -
it have the jurisdiction to do so, that party advertisements could not be coordinated with a
Federal candidate without the costs of those ads being attributed to the party spending limit®.

Therefore, without a frank admonition to take electoral action, the plain language of the
DNC advertisements does not constitute express advocacy, and there is no legal basis to apply
the costs of the ads to the limitations of 2 U.S.C. § 441a(b) or (d).

?Even when considering the timing of the 1996 presidential election, the advertisements
at issue are not express advocacy. All of the DNC legislative advocacy ads ran while related
legislation, e.g., the budget plan, was being actively being considered. Moreover, the timing of
the advertisements, from August 1995 — more than a year before the general election -- to July
1996, is clearly consistent with a legislative advocacy campaign, rather than an election
campaign. Seg CAN, 894 F. Supp. at 958 (holding advertisements not to be express advocacy
even though advertisements were just prior to the general election).

*Such a limitation would undoubtedly raise grave constitutional issues. See also, Noble
Letter, attached hereto.




Messages,

Even if the Commission refuses to accept the recent court decisions setting forth the
Buckley express advocacy standard as the appropriate standard, the DNC television
advertisements at issue do not meet the broader, more suspect standard of electioneering. As™
discussed above, the Commission’s requirement for an electioneering standard was set forth in
AO 1985-14. Fed. Election Campaign Finance Guide (CCH) §5819. In AO 1985-14, the
Commission defines an electioneering message as including statements "designed to urge the
public to elect a certain candidate or party.” Id, (citing United States v, United Auto Workers,
352 U.8. 567, 587 (1957)). Even the Commission has determined that the mere mention ofan
individual candidate by name is by itself insufficient to constitute electioneering. AO 1985-14,
Fed. Election Campaign Finance Guide (CCH) 15819. See alsoc GOPAC, 917 F. Supp. at 862-
863 (finding that GOPAC letter that mentioned Speaker Wright by name and attacked generally
the Democratic Congress was not electioneering). AO 1985-14 also provides "Vote Democratic”
as an example of an electioneering messages. Fed. Election Campaign Finance Guide (CCH)
95819, '

The DNC advertisements do not mention or refer to any election. There is no request for
viewers to vote for or support any candidate or political party. Similarly, there is no reference to
voting against or defeating any candidate or political party. The phrase “Vote Democratic” does
not appear in any ad. .-

Moreover, like the ads in both AO 1985-14 and 1995-25, these advertisements merely
provide information on current congressional legislative proposals. As with those AOs, Federal -
candidates are mentioned only as officeholders and to the extent of their officeholder duties, such
as involvement in legislative activities. The references to the President involve solely his role as
an officeholder and with regard to his specific legislative proposals and initiatives. Similarly, the
references to Majority Leader Dole and Speaker Gingrich relate solely to their roles as
officeholders and the leaders of their respective legislative bodies. Thus, the DNC
advertisements meet none of the criteria for electioneering. The messages of those legislative
advocacy ads fall clearly short of the standard elucidated by the Commission in its AOs and for
that reason cannot be subject to the limitations of 2 U.S.C. § 441a(b) or (d).

gi : : . . Vi LIt t
Outside the C ission’s Jurisdicti

Funds spent to probagate one’s views on issues without expressly calling for the election
or defeat of a clearly identified candidate are not covered by FECA. Buckley, 424 U.S. at 43.
The communications at issue do not contain express advocacy nor do they contain an
electioneering message as defined by either the courts or by the Commission. Therefore, these
communications are not subject to FEC limitations and prohibitions. All of the advertisements at
issue fall in the category of “legislative advocacy”-- a category of party communications clearly
outside the jurisdiction and control of the Commission. See Buckley, 424 U.S. at 39-43 (holding

10



that restrictions on discussion of public issues limit political expression at the core of our
electoral process and of First Amendment freedoms).

The texts of the DNC advertisements clearly demonstrate that each of the ads deal with
legislative proposals offered or supported by President Clinton which contrast with the R
legislative proposals of the Republican Congress. The message of these advertisements is one of
educating the public on the President’s position on legislative proposals, initiatives and issues.

As strictly “legislative advertisements” or “éeneric party advertising,” these ads cannot
not be counted as 2 U.S.C. § 441a(d) expenditures as the Dole complaint alleges. These "
advertisements do not count toward the Act’s expenditure limitations for a national party and
should be outside the limitations of FECA under First Amendment analysis. See CAN, 894 F.
Supp. at 955 (“[T]he ability to present controversial viewpoints on election issues has long been
recognized as a fundamental First Amendment right.”); Buckley, 424 U.S. at 14 (“Discussion of
public issues and debate on the qualifications of candidates are integral to the operation of the
system of government established by our Constitution.™). ' .

To apply the 2 US.C. § 441a(d) expenditure limitation here would be to restrain the very
activity, legislative advocacy, that Buckley and its progeny sought to protect. In fact, the
application of 2 U.S.C. § 441a(d) to these ads would extend the Commission into activity
completely outside of its jurisdiction, as determined by the plain language of the Act, as wellas
by the intent of the Act’s authors.® Accordingly, the Commission should notapply 2ZU.S.C. § ' -
441a(b) or (d) to these legislative advocacy ads. '

IV. CONCLUSION

The Dole Committee’s purely political complaint in this matter should be immediately
dismissed by the Commission for several compelling reasons. First, the complaint’s factual and
legal basis is so inadequate, insufficient and devoid of information that no violation of the Act is
described. Second, the DNC’s ad campaign falls squarely within and is materially
indistinguishable from the facts of two prior Commission Advisory Opinions. Finally, the DNC
ads are plainly lacking in express advocacy or electioneering and are instead, legislative in
nature, falling entirely outside the limitations raised by Complainant.

Because of the serious First Amendment issues raised in any attempt to regulate
legislative advocacy communications, the Committee will vigorously challenge any intrusion
into activity protected by the First Amendment.

11



For the reasons stated above, the Committee respectfully requests that the Commission
find no reason to believe that any violation of the Act has occurred, dismiss the complaint and

close this matter.

Respectfully submitted, :Dg
Tyn Utrectp- Creet
Lyn Utrecht Eric Kleinfel
General Counsel 7 Chief Counsel

ﬁ‘;'
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Copyright 1996 The Washington Post
The Washington Post

June 27, 1996, Thursday, Final Edition
SECTION: OP-ED; Pg. A28; LETTERS TO THE EDITOR

LENGTH: 202 words i
HEADLINE: Not What I Said

BODY: _

In excerpting Bob Woodward's book "The Choice,” The Post attributes to me a
statement which I did not make and which does not appear in the book.
Specifically, I would never say that "no presidential candidate should be deeply
involved in his party's advertising.” The law presumes that a candidate may be
involved in his party's advertising, though the ramifications of that
involvement on spending and contribution limits may raise difficult legal and
factual questions. -

In addition; the excerpt quotes me as saying that "we have forgotten the

lessons of Watergate," but omits the book’s disclaimer that I was not
The Washington Post, June 27, 1996

referring to any specific factual situation in this presidential election. My
real concern is that some courts are giving short shrift to the long-recognized
compelling government interests that gave rise to the campaign finance laws.

The continuing debate about the campaign finance laws deals with issues
central to our democracy. If the debate is be meaningful and constructive, it is
important that we are accurate and avoid oversimplification in the quest for
casily understandable analysis.

LAWRENCE M. NOBLE

General Counsel

Federal Election Commission

Washington

LANGUAGE: ENGLISH .
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Oftice of the Aftornep General
Wasfingtan, 8. ¢ 20330

April 14, 1997

i

{d

1 The Honorable Orria G. Hatch

i Chairman, Committ2e on the Judiciary

i United States Sercace

£ Washington, DC 20510

= ,

ﬁ; . Dear Mx. Chairman:

5

age Cr: March 13, 1997, you arnd nine other majorily party members

E% of the Committee on the Judiciary of the United States Senate

! wrote to me requesting the appoictment of an independent coumsel

- to investigate pessible fundraising viclations in connection with

{2 the 1996 presidercial campaigm. You made thal raquest pursuanc

HE Co 4 provision of the Independent Counsel act, 28 U.S.C. :
§ 552{g) (1), which provides tha:r *a majoricy of majority party

... may reguest in

membexs (of the Coomittee on the Judiciary]
writing that cthe Attorney Genexal apply for che appeiatment cf an
The Act reguires me Co respond withim 30

indegencdent counsel.
days, setting forth the reazscns for my decision on aach af the
28 U.8.C.

macters with respect to which ycur request is made.

§ 592 () (2).

I am writing to inform ycu that I have nct initiated a
"preliminary invastigaticn* {as that texm is defiped in the
Independen: Counsel Act)l of any of the matters menitioned in your
lactex. Rather, as you know, matters relating to cawpaign g
finamcing ir the 1996 Federal elactions have been under active
investigation siace November by a task force cf career Justice
Department prosecutors arnd Federal fureaw gf Invescigation (F5I)
This task forca is pursuing the investigation vigorously

1 can assure you
ful thought,
s and

agencs,
and diligently, and it will contilue to do so.

thaz ‘T have given ycur views apd your arguments care
but at this time, I am unable to agree, based on the fact
the law, that an independent counsel should be appointed co

handle this investigacion.
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L. ZIhe Indevendert Counsel Act

~ _In order to explain my reasons, I would like to outline
briefly the relevent provisiocus c£ the Independent Coumsel Act.
The Act can be inwvcked in twe circumstances that are relevant
. N '

here: i

¢ Firstc, if there are sufficient allegations {as fuxther
described belcw) of criminal activity by a covered person,
defined ag the President and Vice President, cabinet
ofZficers, certain other enumerated high Fedaral ocfficials,
or certain specified officers of the Presidant’'s elecltion
campaign (not paxty officials), see 28 U.§.C. § 5¢i(b), I
mustc seaek appointment of an independent couasel.

Second, if there are sufficienc allegaticns of criminal
aczivity by a person other than a covered perscom, and I
determine thit "an investigation or prosecution of {that]

persen by th: Departmen:t of Justice may result in a
cersapral, financial or pelitical conilict of interest,” see

28 U.S.C. § 391(c) (1)}, I mav seek appcintment of an
independent -=ounsel. )

In either case, I must follcw a two-step process tg determine
I must determine

whecher the allegzations are sufficient. Firsc,
whether the allegations are sufficiently specific and credible uc

cousticute grounds to investigate whether an individuié may g;ve
so, the

violated Federal criminal law. 28 U.S.C. § S531(é}. '
Department commences a "preliminary investigation" Sar up ta 90

days (which can ke extended an additvional 60 days upcn;a_shcwlns
cf goad cause). 28 U.S.C. § 592(aj. I£. at the conclusion of
t2is “preliminary investigation,* I determine that further
investigation aof the matters iLg warranted, I must seek an

independent councal.

Cerxtain lmpcrrant feacures of the Actc ara exritical te my
decizion in this case:
First, the het sets forchk the cnly circumstances .in which I

-
may seek an independent counsel pursuant ©O iIts pravisicns.
I may not invoke its procedures unless tha statulory ‘
requirementys are met. EE

» Sacond, the Act does noc permilt or regquire me tg_gcgsgnce a

preiliminary investigacion unlegs there 1s Specilic .
cracible evidence that a cxime may have been camm;c;gfiicin
vour letter, you Suggest that it is not cha rasponsi Y
cf the Depa-tment of Justice to determine whether 2
pasticular et af facts suggests a Sotential Federal criwme,



The Henorahle Orrin G. Hatch
Page 3

hut that such legal determinations should be left to an
irndepencdent counsel. I do nat agree. Under the Independent
Counsel Act, It is the Department’s obligation co cletermine
in the f£irst instance whether particular conduct pocentially.

falls within the scope cf 3 particular criminal statute such .

that eriminal investigation 1s waczranted. If it is our
conclusion that the alleged conduct is not criminal.,, then
there is ng basig for appeintwment of an independent: counsel,
because there would be no specific and cradible allegation
of a vielation of criminal law.: See 28 U.S.C. § S532(a)i{i).

Third, there is an important difference between the
mandatory and discretionary provisions of the Act. Once I
have received spacific and credible allegations of criminal
caomduct by a covered person, I mugt ¢ommence a preliminary
investigation and, if further investigation is waricanced at
the end af che preliminary investigatian., seek appsintment
of an indeperdent coungel.
specific and credible evidence that a person not covered by
the mandatory provisioas of the Act hes committed 2 crime,
and I detarmine tkat z conflict of interest existis with
respect to rhe investigaticn of that persen, I may ~-~ buk
need not -- commence a preliminary investigaticn pursuant to
the provisions af the Act. This provision givas me the
2lexibility te decide whether, owverall, the national
interest would be best served by appcintment of an
independent counsel in such a case, or whether it would be
bercter for the Department of Justice Lo conftinue a V1GOTOUS

investigation of the mattex.

Fourck, seven this discretionary provisicn is rot evailable
unless I find a comflict cff incerest of the sort
contemglated by the Act. The Congress has wade ir very
clear that tais provision should be invoked omiy in cercain
narvaow circunscances. Under the Act, I must ?c{xcl.ude that
there is a potential for an agtual conflict of intiexest,
rather chan merely an apoearance of a conflict of intexest.
The Congress expressly adopted this higher standa:rd to
ensuve chat the provision would not be invaked
unpecessarily. Sge 128 Cong. Rec. H 9507 (daily od.
December 13, 1932} (statement.of Rep. Hall). Mozeovex, [
wust £ind that there is the potertial for suchk an actual

sonflict with respect to the investigation of 2 P-f-ﬂicular
person, not merely with respect co the cverall macter.

Indeed, wher. the Act was rea.ul:hm:ized_in 1994, coggfess
censidered i proposal for a mora flexikle stasdard iarx
weuld have

invoking the discretionary clause, which .
sermitted ins use co refer any “matter" tg an Independex
Counsel when the purposes of the Act would be servec.

If, o che orther hand, I receive -
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Congress rejected this suggestion, explainimg rhat such a
standard would “substantially lower the chreshcld for uge aof
the general discretionary provision." H.R. Conf. Rep. No.
S11, 103rd Cang., 2nd Sess. 9 (L934). -

1

2. (Cevered Perscns -- The Mandatorv Pravigions of the Ack

Let me now curn to the specific allegations in your lacter.
You assert that tiere are "new questions of possible wrongdoing
by senior White House officials themselves," and vou icdentify a
mumber of particular types of copduct in suppert of this claim.
Wzile all of the specific issues you mention -are under review or
active investigat:.on by the task force, ac this time we have no
specific, credibl: evidence that any covered White House official
may tave committed a Faderal crime in respect cf any of these
issuas. Nevertheless, I will discuss separately each area ckat

yvau raise.

2. Fuadraisina apo Federal Promerty. First, you :suggest
that "federal officials may have illegally soliciced and/or
recelved contribucicns on federal property.” The conduct you
describe coculd be a violation of 18 U.§.C. § 607.
©Z a number of zllegatiens of- this sort; all aze being evaluated,
an¢ where appropriate, investigacions have heer commenced. The
Depa~cmenc takes allegacions of political fundraiging by Faderal
ermployaes aon Faderssl propezrty Seriously. and in appromrciate cases
weculd not hesiratz to prosecute such matters. Ladeed, the Public
Integrity Section, whick ls overseeing the work of che caspalign
financing task force, recently cbtained a gumber of guilty pleas
from individuals ~ho were soliciting and acceptirng political
contrinutiong within the Department of Agriculture.

We are aware

The analysis of a potential section §07 viclation is a fact-
specific inquiry. A number of different factors must se
comsidered when reviewing allegations that this law may have beea

viclated:
First, the law specifically applies only to goatributions as

[ ]
technically defined by the Federal Election Campalign Act
(FECA) -- funds ccmmonly referred ta as "hard mouey." The
statute origindlly apulied hroadly ta any political
fundraieing, but in 1979, over the objection of the
Departmenc cf Justice, Congress parrawed the scope of
secticn 607 tc render it applicable only to FECA
contribuciors. Befors concluding that secticn 6C7 may
been vialated, we must have evidence that a'paztmcular -

aclicitation iavolved a "conrribution® within the definplition

of che FECA,

have
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o Second, there are private areas of che White House that, as
a general rule, fall ocutside the scope of the statutae,
because of the statutory requirement that the particular
golicitation cccur in an area fcccupied in the dischaxrge of
official duties.* 3 Op. Qff. Legal Counsel 11 (1979). The |,
distinction reccgnizes that while the Federal Goverzment _
provides a rasidence to the President, similar to the
housing that it aight provide to foreign service officers,
this residence is still the personal home of an individual
witkin which restricticns that might validly apply To the
Federal workplace should not be imposed. Before we can
conclude that. section 6§47 may have beern viclated, we must
have evidence thac fuadraising tock place in locatioas
covered by the provisions of the statute.

Thus, while ycu express cancerns about the pasgibility of
"specific solicitacions ... made by federal cfficials az the
numeraus White Kouse overnights, ccffees, and other similax
events." we do not at chis time have any specific and cradible
evidence of any asuch solicitation by any ccvered person that may

coastitule a violation of secticnm 507.

We do not suggest, of course, tkat our ccngideracica of
Informacion concernine fundraising on Federzl prcperty is l;mltcd
to whether the conduct coanstituted a vislaticn acly of swction
607. Howevar, at this point in time, we have no specific and
credibie evidence to suggest that any crime was committed by any
cavered person in ccnnection with these allegations.

b. Miguce of Govermment Ragources. You next assert thac

Gavernment property and employees may have beer used illzgally to
further campaign intersests -- conduct which might, In scme
ircumgsances, constitute a theft or conversica of Goverament
property im violation of 18 U.S.C. § 64L. Again, we are actively
investigating allegaticns that such misconduct may have nccurred.
Hawever, we ars unaware at this time of any evidence chat any
covered person participated in any such activity, -other then %sg
of Government property that isg permitted under Federal law, suc
as the reports that the Vice Pregident used a Govexrnment
teleghone, charging the calls to a nongovermment credit card.
Federal regulations pérmit such incidental usc of Govermment
praperty For otherwise lawful personal purposes. 3ge, S-S
S C.F.R. § 2635.704; 41 C.F.R. § 201-21.601 {(persomal lacg

distance telephone calls). Thus, for example, allegations that a
Governmensz telephane or telefacsimile machime way have teen uge:s
on i faw occasicns by a covered person for perscnql purposef ta
oot amounc tae az allegacion of a Faderal crime. To the exten
that ther= are allegations wasranting inveatigation Iaat
individuals not covered by the Independent Counsel Act diverrced

Dee e e
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Government rescurcea, it is my conclusicn, as I explain belew,
that there is at gresent no conflict of interest for the
Department of Justice to investigate and, if appropriate,
prosecute those iavolved in any such-activity.

c. Egreign Bfforts tg Influence U.S. Palicy. You aaxt cite

reports suggesting the possibility that foreigrn concributicons may
have been made in hopes of influencing American policy decisions.
These allegations are under active investigation by the task ‘
force. The facts kaown at this time, however, da not indicate
the criminal involvement of any covered person in such canduct.

‘n

It is neither unique nor unprecedented for the Departmenc to
receive information that foreign interasts might be sesking to
infuse money ints American political campaigns. That was
precisely the scenario that underlay the criminal investigations,
prosecutions and ccagressional hearings during the late 1370s
invelving allegations that a Korean businegsman was makicg
illagal campaign coatributions, among other thaings, to Msmbexs of
Congress to cuxry cscgressional support for the Governmeat ¢f
Scuth Korea. In a nere recenc .examgple, in 1996 an individual was
prosecuted and convicted for funnelling Imdian Government fgnas
into Federal electiona through ‘the cover of a political actiorn

coumittea,

Aksent spccifis and credible evidence of complicity by 2
covared person. it has never been suggested chat the mexrs
allegaticn that a foreign government may have been trying to
provide funds to Feiera] campaigns should warrant appointment O
an independent counsel. Nor can it be the case that an )
independent counsel is reguired tc investigate because campaign
contributors or those who comated to political parties beliaved
their largesse wouli influence policy or achieve access. The
Depaxtment of Justice routinely handles such allegacions, and
because of ics experience in reviewing and investigating these
sensitive matters, smbracing, among other things. issues of
natiocal security, is particularly well-equipped o do 32.

oa drajsinc and Expenditures.

¢. Cogrdigatl 228 L
You also suggest that the "clase coordimation Dy the White House
over the raising and spending of ‘saoft’ -- amd purporzedly
independent -- DMC funds violated Faderal election laws, and/cr
had the legal effect of readering those funds subject EC ca?paégn
finance limitations they otherwise wauld not be subject <o. ::
believe this statement misapprehends the law. The FECA dces'no
prohibit rhe caordisation of fuadraising or expenditures between
a party and its cardidaces for affice. Indeed, the Federal
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lgction Commigsion (FEC), the body charged by Congress with
Brimasy responsibility for interprecing and enforcing the FECA,
hss historically asaumed coordination between a candidane and his
or her political party. ; ~ ..

Of course, coordinated expenditures may be unlawful uander
the FECA if they are made with funds from prohibited sources, if
they were misreported, or Lf chey exceeded applicable eipenditure
limits. Howaever, we presently lack specific and =redihle
evidence suggesting that any covered person participated in any
such viclationsg, Lf they occuzzed. )

With respect-to coordinated media advertisements by
pelitical parties (an area that has received much attencion of
late}, the proper characterizaticn of a particular expeaditure
depends not on the degree of coerdination, but rather oas the
cantent of the message. Inceed, just last year Lhe FEC and the
Department of Justice took this pcsition in a brief filad befcre
tke Suoreme Court, in a case decided on other grounds. See
gecexallv, Brief for the Respendent, Colcrado Republicag Faderal
Campaién Ceommitzee v. FEC, (S. Ct. No. 95-489) at 2-3, 18 n.is,
23-24. In this connection, the FEC has concluded that party
media advertisements that fccus on "naticnal legislative
accivicy" and that do not contain an "electicneering message" may
be financed, in part, using “soft” money, i.&., mcney that does
1ot ccmgly with FECA’g concribution limits. fEC Adviscry Op.
1995-28, 2 Fed. Elec. Camp. Fiz. Guide {(CCH) { 5162, at 12,103-
12.110 (August 24, 1995); FEC Advisory Qp. 1985-14, 2 Fed. Eiec.
Camp. Fin. Guide <ccx) § 5815, at 11,185-11,186 (May 30, 1283).
Morecver, such advertisements are not subject ta any 3P911F33¥e -
limitatians én coordinated expenditures by the party or bekalf of
iCs candidates. AOQ 1985-14 at 11-185-11,186. ¢

We recognize that there are allegations that beth
presidential cand.dates and both pational pelitical parties
engaged in a concurted effort to take full advaatage ol every
funding option available to them under the law, Ta crall
acvertisements thit took advantage of the lesser regulition
apulicable to legislative issue advertising, and Lo raige Laxge
quancities of sof: political funding to fipance tiese vencures.
However, at the present time, we lack specific and credible
evidence suggesting that these activities vzola;ed rhe FECA. o
Moreover, aven as3juming that, after a thorough investigatiom, che
FEC were to conclide that regulatory violatioms accurzng, We B
presently lack sp2cific and credible evidence sugqesting chat any
coverad perscan participated in any such viclatiors.
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3. Conflict of Interest -- The Digcretiopary Provisiors
of che Act .

In- urging me o Conclude that the investigation peses-the
type of potential conflict of interest contemplatad by the Act,
you rely heavily on my testimony before the Senats Committee an
Gaovernment Affairs in 1993 in support of reauthorizatior. of the
Independent Counsge. Act. I stand by those views and cortinue to
support the overall concept underlying the Act. My decizions
pursuant to the Acht have beer, I believe, fully consistent with

thoge views.

The remarks you quote from my testimony should be
incerpreced within the context of the gtatutory language I was
discuseing. When, for example, I referred to the need Zorxr the
Act to deal with the irherent conflict of interest when the
Department of Justice investigates “high-level Executive 3ranch
officials, " I was referring to persons covered under the
mandatory pravisions of the Act. With respect to the conflict cf
interest prcvision. my testimeny expressed the conviction thac
the Act “would in 210 way preempt this Department’s authwrity o
investigate public corzuption,” and that the Department was
clearly capable of "vigorous investigatian of wrongdoing by
public cfficialy, whateverx allegiance or stripes they mixy wear.

I will vigorously :eferd ard continue chis tradition.”. While I
endorsed the concept of the discretionary clause te dea.. with
unforeseeable situacions, I strongly emphasized Chat "ilt is part
of the Aczormey General’s job ta make difficult decisions a
tough cazses. T have no intenciaon af abdicaring that
responsibility{.]* These principles continue to guide iy

decisionmaking Zcday.

There are timas when rcliance on the discreticmary c¢lause is
appropriate, and indeed, as you point out, I have done 50 myself
ca a few occasions. Howaver, in each of those cases, I
censidered the particular factual context -in which che
allegations against those perscns aroge and the higtory cf che
matcer. Marecver, even after finding the existacce of 4
patencial conflicc, I must consider whether under all tie
circumscances discretionary apgceintment of an indepecde:..lt‘::ounsel
is appropriate. Ia each case, therefore, the fical decision has
been an exercise of my disecretion, as provided for-undec che ACT.

Based on the

I have undertaken che same examination here. che
facts as we kncw them now, I have not concluded that amy comR=lict
cf inrterest would ansue from aur vigorous and tharough

investigation of the allegations contained in ycur letcar.
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. Your le_tt:c;:r r:lies upon press reports, certain documents and
various public statements which you assert demonstrate that
"officials at the aighest level of -the White House were invclved
in formulating, coordinating and implementing the (Democratic
Natianal Committee’s (DNC's)] fundraising efforts for the 1836
pPraesidential campaign.* You suggest that a thorcugh
investigation of “lundraising impreprieties* will cherefare
Necegsarily imclude an inquizy imto the “knowledge and/cr
compiicicy of very senior White Housge afficials,® and thac the
Department of Justice waould therefore have a coanflicr of irrerest
investigating these allegaticns. -

To the extent that "“improprieties” cocmprise c<rimes, Chey axe
being thoroughly iuvescigzted by the agents and prosecutors
assigned tc the task force. Should that investigation develop at
any time apecific and credible evidence that any covered person

may have committed a crime, the Act will ke triggered, and I will

fulfill my respoasibilities under the Act. In adéition, shculd

-that investigation develop specific and credible avidence that a

crime may have been committed bv a "very seniocr" White House
official wha is not covered by the Act, I will decide whetler
investication of that person by the Departwment wmight zesult in a
conflice of intereaut, and, if so, whether the discretionary
clause should be invcked. Cntil then, however, the mere Zfact
that employees of the White Houge and the DNC worked closely
together in the course of President Clintecn's reelaction campalgn
does not warrant appointment of an independent cocunsel. As I
have stzted above, the Depar:ment has a long history of .
investigating allecacions of criminmal activicy by high-ranking
Governmen: cfficials without Faar or favor, and will do so in

this case. .

I also do ot accept tha suggestion that there will be
widespread public distrust of the actioms aad conclusigng of the
Department if it ceoaticues te investigate this matter, creating a
conflics of interest warranting the appointment of an irdependent

counsel. First, urless I find that the investigation of &

parzicular person against whom specific and credible allzgatiaons
have been made would pose a conflict, I have go authorily Co
utilize the procedures of the Act. Maorecover, I have gcuExd«_anc:f
that the career professicnals in the Department will -invastigate
this mat=er im a fzshion chat will satisfy the American peaple

that justice has been done.
N » - . YL et e
Finally, even vere I to determine that a comflicz o- o
lnterest of the sort contemplated by Che statute AXLsCs in CRLS
cagse -- and ag noted above I do mok find such a'conﬂ.%.C- at caiLs
time -- there woulc be 3 number of welghty consiceratzcas

1
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that I would have to ccnsider in determining whetiler te exercise
my discration to seek an independent counsel ac chis tire.
Because invocaticn of the couflict of interest provisiorn is
discretionaxy, it would still be my-responsibility in tkat
circumstance to weigh all the factors and deteyrmize whecher
appeintment of an independent counsel would best serve the
national incerest. If in the future this investigation reveals
evidence indicating that a conflict af intexegc exists, these
factors will contirue to weigh heavily in my evaluation of .
whether ar nac te invoke the discretionary provisions aif the Act.

[ 4 - - * . » ° > +* Ly « ) *

I assure you, once again, that allegations of v?cLa;icns of
Federal criminal law with respect to campaign financing in the
course of the 1996 Federal elections will be thoroug@ly . .
investigared and., if appropriate, praosecutad. AL tihis point 1L
appears to me thaz thak cask should be performed by the

TCepartmenc of Justice and its career invescigators and 3
prosecutgrs. I want to emphasize, however, thac the task Zorce
continues to recesiwve new infcrmation (much has been discovered

aven since I received your letter), and I will cuntinue Zo
mcnitor the investigation clasely in light of my respansibilicles
under the Independcnt Counsel Acs. Should future develupments
make it appropriats co invcke the proceduras of the Act. I will

do sc wifhout hesitation.

-
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Singezely.

Janet Renc

cc: Senaltor Patrick Leahy



